
 

 

 
 
  

 
 

February 19, 2018 
 
 
Board of Directors 
Care of Paula Riso, Clerk to the Board 
Marina Coast Water District 
11 Reservation Road, 
Marina, CA 93933 
priso@mcwd.org 
 
 Re: Negative Declaration and Initial Study for Ord Community Sphere of 

Influence Amendment and Annexation for the Marine Coast Water 
District (MCWD) 

 
  
 
Dear Member of the Board: 
 
 I write on behalf of LandWatch Monterey County to object to the inadequate 
environmental review of Marina Coast Water District’s proposed Sphere of Influence 
Amendment and Annexation.   
 

As LandWatch explained in its January 18, 2018 comments to the Board, the 
proposed annexation would allow and facilitate increased pumping of the Salinas Valley 
Groundwater Basin to provide additional water for projected development in the Ord 
Community, which is projected to require an additional 2,492 afy by 2035.  This 
increased pumping would make a considerable contribution to significant cumulative 
impacts, including seawater intrusion and overdraft and depletion of the affected aquifers.  
 

The Initial Study does not provide an adequate environmental analysis of the 
impacts of increased pumping to support future Ord community development, an analysis 
that is required to support annexation.  FORA, the agency with overall authority and 
responsibility to manage water resources for the Ord community, will terminate in 2020.  
MCWD proposes the annexation in contemplation of that termination.  Because there is 
no assurance that the present water management policies and mitigation measures will 
continue, and because these policies and mitigation measures have been ineffective, 
MCWD must evaluate the impacts that may occur after FORA is dissolved.  If MCWD 
does not evaluate the impacts and is allowed to annex the land as it proposes, the 
significant water problems that the Army transferred to FOR A will in turn be transferred 
to MCWD – without assessment and without a commitment to avoid further harm.  
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 If MCWD’s proposed annexation is allowed to proceed prior to approval of a 
FORA transition plan and some new commitment to manage the water resource impacts 
from the Ord community, then it should be limited to just those parcels to which MCWD 
is currently providing service, e.g., parcels with a water meter that are currently being 
served.  Without an adequate environmental review of the impacts of providing 
additional water for new development, MCWD should not act to commit itself in any 
way to serve these areas with water in the future. 
 
 At MCWD’s January 20, 2018 meeting, the Board considered a proposed 
negative declaration.  MCWD now proposes to adopt a negative declaration and to find 
the project exempt from CEQA.  The record does not support either a negative 
declaration or an exemption. 

 
A. Increased groundwater pumping to support future development of the 

Ord Community would be a considerable contribution to significant 
cumulative impacts in the form of seawater intrusion and depletion of the 
Deep Aquifer, but MCWD and the Initial Study fail to acknowledge this. 

 
LandWatch’s January 18 letter to MCWD and its attachments demonstrate that 

additional pumping to support Ord Community development will aggravate seawater 
intrusion and deplete the Deep Aquifer.  Comments by hydrologist Timothy Parker in his 
February 15, 2018 letter, attached to this letter, further amplify this concern. 
 

Comments by LandWatch and Parker demonstrate that seawater intrusion has 
continued despite the Fort Ord Reuse Plan policies and mitigation that were supposed to 
ensure that new development not use groundwater if seawater intrusion was not halted.   

 
A key reason for this continuing harm has been the practices by FORA, MCWD, 

and FORA member agencies of (1) misinterpreting the 6,600 afy allocation of water 
rights to Fort Ord as an amount that can be pumped without harm, (2) ignoring the Fort 
Ord Reuse Plan policies that mandate the development of an additional water supply if 
seawater intrusion continues instead of pumping right up to the 6,600 afy allocation, and 
(3) failing to determine and respect the safe yield of the aquifers that are used to supply 
the ORD community.  As Timothy Parker explained:  

 
The BRP PEIR [Base Reuse Plan Program EIR] provides specific policy 
requirements to ensure adequate, timely mitigation of seawater intrusion, 
mitigation that may need to be implemented before 6,600 afy is committed or 
pumped for new development.  Policy B-1 requires that the FORA members 
“shall ensure additional water supply.”  Policy B-2 requires conditioning project 
approval on verification of an “assured long-term water supply.”  Policy C-3 
requires the member agencies cooperate with MCWRA and MPWMD “to 
mitigate further seawater intrusion based on the Salinas Valley Basin 
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Management Plan.”  Program C-3.1 requires the member agencies to work with 
the water agencies “to estimate current safe yields within the context of the 
Salinas Valley Basin Management Plan for those portions of the former Fort Ord 
overlying the Salinas Valley and Seaside groundwater basins, to determine 
available water supplies.”  MCWRA has now determined that the safe yield of the 
Pressure Subarea is about 110,000 to 117,000 afy and that existing pumping 
exceeds this safe yield by about 12,000 to 19,000 afy.1  Indeed, the BRP PEIR 
acknowledges that pumping in the 180-foot and 400-foot aquifers had “exceeded 
safe yield, as indicated by seawater intrusion and water levels below sea level.”  
(BRP PEIR p. 4-63.)  The BRP PEIR states that the “conditions of the 900-foot 
aquifer are uncertain”, including the safe yield and whether the aquifer is in 
overdraft.  Id. 
 
The BRP PEIR explains that Policies B-1, B-2, and C-3 are intended to “affirm 
the local jurisdictions’ commitment to preventing further harm to the local 
aquifers . .  . by limiting development in accordance with the availability of secure 
supplies.”  (BRP PEIR, p. 4-55.)  The explicit provisions for determination of safe 
yield and for acceleration of water supply projects if 6,600 afy cannot be supplied 
without further seawater intrusion clearly demonstrate the intent that the member 
agencies not simply defer action until 6,600 afy has been allocated to 
development projects if seawater intrusion continues.  To the contrary, it seems 
clear that the BRP PEIR directed the member agencies “to mitigate further 
seawater intrusion” by, among other things, ensuring that groundwater pumping 
beyond the determined safe yield is not permitted for new development projects.  
The BRP PEIR’s cumulative analysis makes it clear that Policy C-3 does not 
permit uncritical reliance on a 6,600 afy allocation:   “existing water allocations of 
6,600 afy . . . would allow for development to proceed to the year 2015, provided 
that seawater intrusion conditions are not exacerbated (Policy C-3).”  (BRP PEIR 
p. 5-5 (emphasis added).) 

 
Timothy Parker to John Farrow, Technical Memorandum, Oct. 8, 2016, pp. 8-9.   
 

In light of the historic failure to honor the Fort Ord Reuse Plan policies and 
mitigation, the contention in the Annexation Initial Study that these measures “have been 
incorporated in local jurisdiction planning documents” is either untrue or irrelevant to the 
issue of water supply impacts.  Annexation Initial Study, p. 52. 

 
MCWD’s Annexation Initial Study is inadequate because it fails to acknowledge 

that increased pumping to support Ord community development will cause impacts.  The 
Annexation Initial Study fails to acknowledge that it is no longer possible to rely on the 

                                                 
1  MCWRA, State of the Salinas River Groundwater Basin, p. 4-25. 
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1997 Fort Ord Reuse Plan EIR due to changes in circumstances, new information, and 
failure to implement the Fort Ord Reuse Plan itself.  These include  

 
• The significant advance in the seawater intrusion front since 1997, which 

should have precluded any reliance on the presumption that there is 6,600 
afy of water to use without impact and should have triggered the 
obligation under the Fort Ord Reuse Plan to accelerate the provision of 
alternative supplies for any new development;  

• The failure of MCWRA and MPWMD to mitigate further seawater 
intrusion based on the Salinas Valley Basin Management Plan, as 
provided by the Fort Ord Reuse Plan; 

• The failure of member agencies to prevent harm to the affected aquifers by 
limiting development in accordance with the availability of secure water 
supplies, as provided by the Fort Ord Reuse Plan; 

• The failure of FORA, MCWD, MCWRA, and member agencies to 
determine and abide by the safe yield, including the safe yield of the 
Salinas Valley Groundwater Basin and its Deep Aquifer, as required by 
the Fort Ord Reuse Plan;  

• Significant new information regarding the Deep Aquifer.  As explained by 
Parker and the 2018 MCWRA report recommending a moratorium on new 
wells in the Deep Aquifer, there is no evidence of significant recharge to 
the Deep Aquifer, and increased pumping will result in its depletion and 
will induce seawater intrusion in the overlying aquifers. 

 
Furthermore, as discussed below, even if the Fort Ord Reuse Plan policies and 

mitigation were effective in avoiding impacts, there is no assurance that MCWD would 
be subject to these policies and mitigation after FORA is dissolved in 2020. 
 
 

B. MCWD’s proposed annexation is a project subject to CEQA because (1) 
MCWD acts in the expectation that FORA will be dissolved and that 
MCWD will assume authority for provision of water for new 
development unconstrained by FORA or Fort Ord Reuse Plan policies 
and (2) MCWD would serve new development with additional 
groundwater pumping.   
   

MCWD’s claim that its proposed annexation would have no physical impacts is 
based on two unfounded assumptions: that there have been no changes to the 
environmental setting that would warrant new analyses and that MCWD would continue 
to provide the same amounts of water that have been previously planned and in 
accordance with the existing management regime.  Annexation Initial Study, pp. 11, 18, 
23.  As discussed above, the first assumption is incorrect because there have been 
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substantial changes to the environmental setting, significant new information, and 
changes to the Fort Ord Reuse Plan. 

 
The second assumption, that MCWD would simply implement existing plans for 

water supply is legally irrelevant and factually incorrect. The assumption is legally 
irrelevant with respect to the duty to provide an adequate analysis because CEQA 
requires an agency to compare its action to a baseline consisting of existing conditions, 
not a baseline consisting of a plan or a hypothetical future condition.  Thus, it is not 
sufficient for the Initial Study to claim there would be no change to previous plans for 
groundwater pumping because the salient question is whether there would be changes to 
existing groundwater pumping. 

 
The second assumption is factually incorrect because, as discussed below, the 

existing management regime for the Ord community water supply will be terminated in 
2020, and MCWD is proposing to act based on that expectation, but without proposing a 
replacement plan.  

 
1. MCWD acts in the expectation that FORA will be dissolved; and MCWD 

may assume authority for provision of water for new development 
unconstrained by FORA or Fort Ord Reuse Plan policies. 

 
FORA is required to dissolve itself by June 30, 2020.  Gov. Code, § 67700(a).  

Indeed, MCWD proposes the annexation with the expectation that the FORA will be 
dissolved by 2020, and MCWD expressly rejects the no-project alternative for just that 
reason.  Annexation Initial Study, Appendix D. 

 
Currently, MCWD is subordinate to FORA in critical decision-making regarding 

water supply under the Water/Wastewater Facilities Agreement between FORA and 
MCWD.  Water/Wastewater Facilities Agreement, March 13, 1998, Articles 4.1, 5.1.1, 
5.2.  Thus, FORA, not MCWD, is authorized to obtain water extraction capacity rights.  
Id., Article 3.4.1.  And FORA, not MCWD, has decided to sub-allocate 6,600 afy of its 
presumed capacity rights to its member agencies.  FORA, Development Resources 
Management Plan (DRMP), section 3.11.5.4 and Table 3.11-2, available at 
http://www.fora.org/Reports/DevResourcePlan.pdf.  And, FORA, not MCWD, has 
primary responsibility to implement the policies and mitigation contained in the Fort Ord 
Reuse Plan. 

 
The 1998 Water/Wastewater Facilities Agreement will no longer be in effect after 

FORA sunsets.  Water/Wastewater Facilities Agreement, March 13, 1998, Article 9.  
Thus, after FORA is dissolved, and in the absence of another binding plan addressing 
water supply issues, MCWD, as a County Water District, would assume plenary authority 
over the water use and allocation that is currently constrained by FORA.  For example, 
MCWD would have essentially unfettered responsibility and authority to establish rules 

http://www.fora.org/Reports/DevResourcePlan.pdf
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and regulations for water distribution.  Gov. Code, § 31024.  MCWD would have also 
have unfettered responsibility and authority to restrict water use in accordance with a 
threatened or existing water shortage.  Gov. Code, §§ 31026, 31029.1, 31035.1; Water 
Code § 350. 

 
After FORA is dissolved, and in the absence of the 1998 Water/Wastewater 

Facilities Agreement or a binding transition plan addressing water supply issues, 
MCWD’s provision of water supply might be constrained only by the October 2001 
“Assignments Of Easements On Former Fort Ord and Ord Military Community, County 
of Monterey, And Quitclaim Deed For Water And Wastewater Systems.”   This 
Assignment would purport to constrain MCWD to assume and comply with the terms and 
conditions of the October 24, 2001 “Federal Instruments” that conveyed the water 
systems from the Army to FORA. These Federal Instruments include, as consideration 
for the transfer, the assumption of the Army’s obligation “to cooperate and coordinate 
with parcel recipients, MCWRA, FORA, MCWD, and others to ensure that all owners of 
property at the former Fort will continue to be provided an equitable supply of water at 
equitable rates.” Department of the Army, Easement to FORA for Water And Wastewater 
Distribution Systems Located On Former Fort Ord,” paragraph 2, emphasis added.  
However, the meaning of “equitable supply” is not defined.  Critically, there is no 
assurance that the equitable considerations will take into account the environmental 
impacts of providing that supply.  It is possible that MCWD would interpret “equitable” 
by simply reaffirming its stubborn and unsustainable commitment to provide up to 6,600 
afy of groundwater regardless of environmental impacts. 

 
 Although FORA is now considering a transition plan, no plan has yet been 

adopted or approved by LAFCO.  It is not yet clear whether there will be a successor 
agency to FORA, or, if there is, what powers and responsibilities that successor agency 
may have to manage water resources.  In its transition planning, FORA has raised, but not 
yet answered, the critical questions as to the continuing effect of the Fort Ord Reuse Plan 
policies and mitigation provisions and the meaning of the obligation to provide a “fair 
and equitable” water supply.  Consider this excerpt from FORA’s most recent transition 
planning update: 
 

“MCWD ANNEXATION: All infrastructure and water rights were provided to 
MCWD to provide for a fair and equitable water allocation. Can MCWD later 
only annex a portion of the former Fort Ord? Is this consistent? Does LAFCO 
need to consider and abide by the Fort Ord Reuse Plan when considering MCWD 
annexation? 
 
“In the event of a water shortage how will MCWD provide a “fair and equitable” 
water supply to the former Fort Ord? Will only entitled projects receive water? 
Only projects with a water supply assessment?”   
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FORA Board Report, Transition Planning Update, January 12, 2018, Attachment A1, 
Transition Planning/Summary Chart, Water Wastewater.   
 

As discussed, the Fort Ord Reuse Plan policies and mitigation have not been 
effective in preventing further seawater intrusion or depletion of the Deep Aquifer.  More 
fundamentally, as FORA acknowledges, MCWD may not even have to abide by these 
ineffective policies and mitigation after 2020.  Certainly LAFCO cannot approve 
MCWD’s proposed annexation without resolving this question.   

 
In response to LandWatch’s comments, the Final Initial Study/Negative 

Declaration (FIS/ND) claims that FORA allocates water supply.  FIS/ND, p. 43.  The 
Final Initial Study/Negative Declaration also claims that the annexation would not 
change the Fort Ord Reuse Plan policies.  FIS/ND, p. 49.  MCWD has failed to 
acknowledge that FORA will no longer manage this process, the Reuse Plan Policies will 
no longer govern the resource, and that MCWD will have the primary authority to do so. 

 
To support LAFCO in its determination whether to approve annexation, and 

before MCWD is assigned any additional authority over the water resources, MCWD 
must provide an adequate analysis of water supply impacts and an effective plan to avoid 
or mitigate significant impacts – a plan that will supersede the ineffective Fort Ord Reuse 
Plan.  The Annexation Initial Study does not provide such an analysis or plan.  Instead, it 
states that addressing the Fort Ord Reuse Plan policies is “beyond the scope of the 
IS/ND.”  FIS/ND, p. 47. 

 
As FORA also acknowledges, there is no understanding of MCWD’s future 

obligation to provide an “equitable” water supply in the context of a water shortage.  
Indeed, MCWD fails to recognize that a significant water shortage already exists, and 
that this requires hard decisions about supplies for future development, because MCWD’s 
Annexation Initial Study fails to come to terms with continuing seawater intrusion and 
aquifer depletion.  Absent an adequate CEQA document that takes into account current 
conditions, and without a binding and continuing commitment to avoid or mitigate 
impacts, there is no assurance that MCWD would interpret “equitable” to ensure 
protection of the groundwater resources.   

 
And as FORA points out, there are other water supply-related issues that must be 

clarified before FORA sunsets.  For example, FORA admits that it has not yet met the 
Fort Ord Reuse Plan FEIR’s mitigation requirement to develop a 2,400 afy water 
augmentation plan because MCWD’s RUWAP project at 1,427 afy does not provide 
sufficient capacity. FORA Administrative Committee, Memorandum, January 27, 2016, 
p. 2, available at http://www.fora.org/TTF/Additional/Transition-SunsetPlanMemo.pdf.  
And FORA admits that oversight over Fort Ord water allocations must be assigned to 
another entity before its dissolution.  Id., p. 4.   

 

http://www.fora.org/TTF/Additional/Transition-SunsetPlanMemo.pdf
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MCWD’s Agenda Transmittal, its proposed findings, and its response to 
comments all claim incorrectly that there would be no change to water service after the 
annexation because MCWD is contractually obliged to supply water.  Agenda 
Transmittal, pp. 1, 3; FIS/ND, p. 49;  Proposed Findings, p. 1.  This claim fails to 
acknowledge that the annexation is being undertaken in express contemplation of the 
expiration of the primary contract that governs MCWD, the 1998 Facilities Agreement, 
which would end FORA’s authority to allocate water and manage the resource.  As a 
County Water District for the annexed areas, MCWD would have the authority to allocate 
water and to respond to water shortages, without any oversight by FORA, and subject 
only to the undefined obligation as a FORA successor to provide “equitable” service 
under the Army easement.  Department of the Army, Easement to FORA for Water And 
Wastewater Distribution Systems Located On Former Fort Ord,” paragraph 2. 
 

In light of MCWD’s assumption that it can pump up to 6,600 afy without further 
aggravation of seawater intrusion or depletion of the Deep Aquifer, MCWD is poorly 
positioned to accept the responsibility to manage the water resource.  Thus, it is critical 
that MCWD provide an adequate environmental review before it annexes undeveloped 
portions of Fort Ord.  CEQA requires an adequate review as a document of public 
accountability that protects informed self-government.  

 
2.  Annexation will allow and lead to additional groundwater pumping. 

 
The response to comments states that the annexation is of “developed areas,” and 

the proposed findings reference “annexation of developed areas already served by 
MCWD” and “all customers currently served.”  FIS/ND, p. 40; Proposed Findings, p. 2.  
The response to comments repeatedly claims that the annexation “will not allow for [] 
any increase in groundwater pumping.  FIS/ND, pp. 46, 47.  

 
This claim is not true.  First, elsewhere in its response to comments, MCWD 

claims only that the “majority of the areas to be annexed are currently served.”  FIS/ND, 
p. 49, emphasis added.  Second, the list of areas to be annexed in the Initial Study clearly 
includes undeveloped areas for which future development may occur and that are not 
currently being served.  Annexation Initial Study, pp. 16-17.   Indeed, the list of 
annexation areas includes a number of areas for which there are no development 
entitlements or for which there is not even an approved specific plan.  Nothing in the 
proposed annexation would prohibit service based on increased groundwater pumping to 
parcels or development projects that are not currently served.  As discussed below, the 
refinement to the project description in the Final Initial Study/ Negative Declaration to 
reduce the scope of the annexation does not exclude all undeveloped areas.  See FIS/ND, 
pp. 60-61. 

 
Contrary to the response to comments (FIS/ND, p. 41), the current Urban Water 

Management Plan and Annexation Initial Study do provide evidence of planned increases 
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in service for new development in the Ord community.  MCWD’s current UWMP 
projects an increased demand of 2,492 afy to serve Fort Ord development between 2020 
and 2035.  MCWD, 2015 UWMP, p. 21.  The Annexation Initial Study repeats this 
projection and identifies it as the “total expected growth in demands from all currently 
expected development projects and population growth through 2035.  Annexation Initial 
Study, p. 51.   

 
And contrary to the response to comments (FIS/ND, p. 46), MCWD’s plans do 

allow and assume the full use of the 6,600 afy groundwater allocation.  For example, in 
calculating the Ord community groundwater shortfall through 2035, the UWMP assumes 
the full use of the 6,600 afy groundwater allocation.  MCWD, 2015 UWMP, p. 57 (Table 
4.3).  MCWD’s calculated need for an additional 2,901 afy to meet its groundwater 
shortfall is based on the difference between the 8,293 afy 2035 demand and the 6,600 afy 
allocation.  Id.   The Annexation Initial Study also assumes that the 6,600 afy allocation 
will be used to meet Ord community demand.  See, e.g., Annexation Initial Study, pp. 50-
51, Tables 5 and 6, notes 4 (comparison of demand growth to supply assumes use of 
6,600 afy allocation plus 300 afy of existing desalination capacity). 

 
Contrary to the response to comments (FIS/ND, p. 44-45), the fact that MCWD 

has plans to obtain recycled or desalinated water does not mean that it does not intend to 
exhaust the 6,600 afy groundwater allocation, regardless of the impacts of any increased 
pumping.  MCWD’s plans to develop addition water supplies are based on fulfilling its 
incorrect interpretation of the Fort Ord Reuse Plan requirement for augmented water 
supplies, which would be to require additional water supplies only after the 6,600 afy is 
exhausted.  As set out in previous comments by Parker and LandWatch, MCWD and 
FORA have misinterpreted the Fort Ord Reuse Plan to permit the full use of the 6,600 afy 
groundwater allocation regardless whether increased pumping aggravates seawater 
intrusion and regardless of whether it has been determined to represents a safe yield.  
Significantly, MCWD’s response to comments admits that the 6,600 afy allocation is 
neither the baseline use nor a sustained yield.  FIS/ND, pp. 46-47. 

 
Furthermore, MCWD has offered to furnish 600 afy of its entitlement to 

PWM/GWR recycled water and up to 700 afy of groundwater for use, directly or 
indirectly, on the Monterey Peninsula, for a ten-year term with options for renewal.2  
This offer is not identified as a potential use of MCWD’s water resources in its 2015 
UWMP.  MCWD’s willingness to commit its recycled water and groundwater supplies to 
this venture is further evidence that MCWD expects to be able to use the entire 6,600 afy 
allocation for Ord community demand. 
                                                 
2  California Public Utilities Commission, Proceeding A1204019, In the Matter of the Application of 
California-American Water Company (U210 W) for a Certificate of Public Convenience and Necessity to 
Construct and Operate its Monterey Peninsula Water Supply Project and to Recover All Present and Future 
Costs in Connection Therewith in Rates, Direct Testimony Of Keith Van Der Maaten, Submitted On Behalf 
Of Marina Coast Water District -Supplemental Phase 1 Testimony, Sept. 29, 2001, pp. 10-14. 
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Finally, MCWD’s approved and funded plans for additional water supplies will 

not even make up the 2,901 afy Ord community shortfall in 2035.   MCWD, 2015 
UWMP, p. 57 (Table 4.3 - shortfall); FIS/ND, p. 45 (outlining approved plans).  And as 
noted, FORA and MCWD have not yet met the Fort Ord Reuse Plan FEIR’s mitigation 
requirement to develop a 2,400 afy water augmentation plan because MCWD’s RUWAP 
project at 1,427 afy does not provide sufficient capacity.  FORA Administrative 
Committee, Memorandum, January 27, 2016, p. 2. 

 
C. MCWD’s negative declaration is inadequate and an EIR is required. 

 
As discussed above and in previous comments, the proposed negative declaration 

is inadequate because it fails to disclose impacts to groundwater due to increased 
pumping.  Those comments, supported by expert opinion and by substantial scientific 
evidence, constitute a fair argument that the annexation may result in significant impacts.  
Accordingly, an EIR is required if MCWD intends to pursue the proposed annexation. 

 
In addition to its failure to disclose significant impacts, the Initial Study is flawed 

in other respects, and its flaws are not cured by the Final Initial Study/Negative 
Declaration. 

 
Revisions to the project description are offered in the Final Initial Study/Negative 

Declaration in order to make the project “more environmentally benign.” FIS/ND, pp. 60-
61.   Revisions to a project to mitigate potentially significant effects must be included in 
the negative declaration that is circulated for public review.  Public Resources Code 
§21080(c)(2); 14 CCR §§ 15070(b), 15071(e).  Given the change to the project 
description, MCWD must recirculate the negative declaration.  14 CCR §15073.5. 

 
Furthermore, the last-minute revisions render the project description unclear.  

First, the inclusion of the refinements in the Appendix D for alternatives renders it 
unclear whether the revisions are part of the project or merely an alternative project that 
may or may not be approved.  The proposed findings do not clarify this.  Second, the 
revisions are made with reference to large scale maps and parcel descriptions.  No 
explanation is provided as to which part of the future development identified in the 
Annexation Initial Study in Table 2 would be included or omitted from the proposed 
annexation, although it is apparent that the revisions do not restrict the annexation area to 
parcels that are currently served by MCWD.  In sum, the revision is insufficient because 
the public has no way to determine what the scope of the actual annexation project would 
be and because the annexation would still include undeveloped parcels expected to be 
developed.  This must be rectified before MCWD acts to certify a CEQA document, 
whether a negative declaration, an exemption, or an EIR. 
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Purporting to buttress the claim that it provides an adequate impact analysis, the 
Final Initial Study/Negative Declaration “references” a number of additional CEQA 
documents as “background documentation.”  FIS/ND, pp. 46, 52-53, 59-60.  The Final 
Initial Study/Negative Declaration also incorporate by reference three of these 
documents: the RUWAP EIR and Addenda, the PWM/GWR EIR and Addenda, and the 
Fort Ord Reuse Plan EIR.  FIS/ND, pp. 52-53.  These documents do not cure the failure 
of the Annexation Initial Study to provide an adequate analysis.   

 
First, the Final Initial Study/Negative Declaration disavows any actual reliance on 

these documents:  “the IS/ND does not tier from the previous documents or rely on the 
conclusions in the previous documents for its conclusions regarding potential 
environmental impacts of the project.”  FIS/ND, p. 53.    

 
Second, the Annexation Initial Study fails to summarize, explain, or provide a 

roadmap to these referenced documents.  The bare fact that CEQA review of prior 
development and alternative water supply projects has occurred does not address the 
concerns LandWatch has raised regarding the effects of supplying additional groundwater 
to future development.   

 
Third, as previous comments have explained, reliance on the analysis in the 1997 

Base Reuse Plan EIR is misplaced due to changed circumstances and the failure to 
implement its policies and mitigation.   

 
Fourth, the Annexation Initial Study discusses the RUWAP and PMW/GWR 

projects to support its claim that additional water supplies are planned; however, it does 
not summarize or discuss any findings in these documents that would be relevant to the 
impacts of increased groundwater pumping.  Indeed, it is unlikely that an EIR for these 
projects, which are intended to supply water in lieu of groundwater, would provide an 
analysis of the effects of increased groundwater pumping, including the effects of  
MCWD exhausting the 6,600 afy allocation.   

 
Fifth, none of these prior CEQA documents reflect the significant new 

information relevant to the impacts of increased pumping, such as the most recent 
seawater intrusion mapping or the MCWRA recommendations for pumping moratorium 
in the Deep Aquifer and the 400-foot aquifer proximate to the seawater intrusion front. 

 
Contrary to the response to comments (FIS/ND, pp. 42-43), the Initial Study does 

not present an adequate cumulative analysis.  The fundamental flaw is that the Initial; 
Study fails to acknowledge the severity of the existing cumulative impact or to assess 
whether any increase in groundwater pumping would be a considerable contribution in 
light of the serious problem.     

 



 
 
February 19, 2018 
Page 12 
 
 

The cumulative analysis is deficient in other respects.  For example, the Initial 
Study provides no justification, and there is none, for the claim made in the Final Initial 
Study/Negative Declaration that the proper geographic scope of cumulative analysis can 
be confined to the former Fort Ord area. FIS/ND, p. 58.  Seawater intrusion and aquifer 
depletion impacts are due to pumping throughout the Salinas Valley Groundwater Basin.  
As Mr. Parker explains, the area that would be affected by increased groundwater 
pumping includes the Pressure Subbasin and the Salinas Valley Groundwater Basin as a 
whole since these areas are hydraulically interconnected.  Furthermore, CEQA does not 
define the geographic scope of cumulative analysis based on the area affected but based 
on the location of the cumulative projects that cause effects in the same area that the 
project causes effects.  The Guidelines require identification of projects “producing 
related or cumulative impacts” or projections of conditions “contributing to the 
cumulative effect.”  Guidelines §15130(b)(1). Case law is clear that it is improper to omit 
relevant past, present, and future projects that create related impacts.  Bakersfield Citizens 
for Local Control v. City of Bakersfield (2004) 124 Cal.App.4th 1184, 1213-1214; 
Citizens to Preserve the Ojai v. County of Ventura (1985) 126 Cal.App.3d 421, 430-432; 
San Joaquin Raptor Rescue Center v. County of Stanislaus (1994) 27 Cal.App.4th 713, 
739-741; Kings County Farm Bureau v. City of Hanford (1990) 221 Cal.App.3d 692, 
720, 724.  As Mr. Parker explains, it is indisputable that past, present and future projects 
and pumping outside the Ord community affect the aquifer depletion and seawater 
intrusion to which addition pumping for the Ord community would contribute. This is 
acknowledged by the Reuse Plan EIR (at p. 5-5, acknowledging that regional growth 
could cumulatively affect aquifers and cause further overdraft and seawater intrusion), 
the MCWD 2010 UWMP (at p. 29, acknowledging that basin-wide pumping causes 
declining water levels in Pressure Subarea), and the Army’s 1993 FEIS (at p. 4-57, 
acknowledging that the available yield without seawater intrusion depends on the amount 
of pumping throughout the basin).  The Annexation Initial Study simply fails to provide 
any justification for limiting the scope of cumulative analysis to the Ord community. 

 
Nor does the Annexation Initial Study provide other essential information for 

cumulative analysis.  An adequate analysis must provide either (1) a list of past, present, 
and future projects producing related impacts, including projects outside the control of 
the agency, of (2) a summary of projections of regional conditions contributing to the 
cumulative impact.  14 CCR § 15130(b)(1).  There is no information about projected 
groundwater pumping in the Salinas Basin or its Pressure Subbasin.    

 
In fact, the Annexation Initial Study does not provide any actual analysis of 

cumulative impacts other than vague references to the discussion in the Reuse Plan EIR.  
FIS/ND, p. 58.  Not only is that prior analysis out of date, but, as noted, the Annexation 
Initial Study states that it “does not tier from the previous documents or rely on the 
conclusions in the previous documents for its conclusions regarding potential 
environmental impacts of the project.”  FIS/ND, p. 53. 
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D. The project is not exempt. 
 

Although MCWD did not include a proposed finding that the annexation would 
be exempt on the agenda for its January 20, 2018 meeting, staff has now proposed a 
finding of exemption to be considered at the February 20, 2018 meeting.  Staff proposed 
that the Board find the annexation exempt under 14 CCR §§ 15301, 15319, or 
15061(b)(3). 

 
The exemption for existing facilities under 14 CCR § 15301 is inapplicable 

because that exemption precludes any expansion of previous use beyond that existing at 
the time of the lead agency’s determination.  Because the annexation will allow, and is 
intended to facilitate, the provision of water supply to currently undeveloped parcels 
there would be an expansion of previous use. 

 
The exemption for annexations of existing facilities and lots for exempt facilities 

under 14 CCR § 15319 is inapplicable because that exemption is not allowed if it is 
foreseeable that utility services would extend into the annexed parcels and have the 
potential to serve a greater capacity than existing uses.  Again, the annexation will allow, 
and is intended to facilitate, the provision of water supply to currently undeveloped 
parcels.  Thus, there is an obvious potential to serve a greater capacity than existing uses. 

 
Even if the annexation otherwise qualified for a categorical exemption, an 

exemption would be prohibited here due to the presence of unusual circumstances and the 
possibility of a significant impact.  14 CCR § 15300.2(c).  One unusual circumstance is 
the fact that the annexation is being undertaken with the expectation that the existing 
governance structure to protect the resource will be terminated, leaving MCWD free to 
manage the resource without constraints of the current governance structure.  Another 
unusual circumstance is that the existing governance structure has not in fact protected 
the resource because it has allowed ground water pumping to induce further seawater 
intrusion and to exceed sustainable yield, and MCWD has not committed itself to avoid 
additional groundwater pumping. 

 
A categorical exemption would also be barred because the cumulative effect of 

successive projects of the same type in the same place over time would be significant.  14 
CCR § 15300.2(b).  MCWD has identified the remainder of the developable areas of the 
Ord community as future study areas for annexation and seeks to include them in its 
sphere of influence.  Thus, MCWD contemplates successive annexations in the Fort Ord 
area, which would result in provision of additional groundwater, resulting in a significant 
cumulative impact. 

 
The common sense exemption under 14 CCR § 15061(b)(3) does not apply 

because MCWD cannot find with certainty that that there is no possibility of a significant 
effect.  MCWD’s claim in this regard is based on the incorrect assertion that there would 
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be no change to existing conditions after the annexation.  In fact, the annexation would 
allow, and is intended to facilitate, increased groundwater pumping to support new 
development in the Ord community.  This increased pumping would result in significant 
impacts.  Furthermore, the annexation is proposed with the expectation that the current 
governance structure intended to protect the water resource will terminate and without 
any commitment to a governance structure that would in fact protect the resource. 

 
E. Annexation should be deferred until approval of a FORA transition plan 

or some other plan to manage water for future development; or, if 
annexation is not deferred, it should be limited to developed parcels 
already served by MCWD. 

 
MCWD’s proposed annexation puts the cart before the horse; it should await 

approval of a FORA transition plan that will address provision of water for future 
development in the Ord community.  Alternatively, it must be accompanied with the 
adoption of policies, regulations, and mitigation that would ensure that provision of water 
supply for future development in the Ord community will not cause significant impacts.   

 
LAFCO staff explain that the FORA transition plan must provide “clear direction 

on all projects, obligations and other pending matters in the transition plan.” Kate 
McKenna, Report of the Fort Ord Reuse Authority (FOR A) Dissolution Process, January 
22, 2018, p. 4.  LAFCO staff explain that the transition plan is required in order to “lay 
the foundation for future LAFCO actions such as annexations by local agencies to ensure 
the provision of municipal services (i.e. water, sewer fire, etc.)”  Id., emphasis added.   

 
The Initial Study suggests that the rationale for the annexation is to give existing 

customers a vote.  Annexation Initial Study, p. 9.   LandWatch has also been advised that 
MCWD seeks annexation to further its objective to qualify as a Groundwater 
Sustainability Agency under the Sustainable Groundwater Management Act.  If MCWD 
intends to pursue the annexation for these reasons, and since it has seen fit to defer 
annexation of other developable portions of the Ord Community, there is no reason that it 
needs to annex any area that is not currently developed and currently being served with 
water.  The Initial Study indicates that the annexation would include parcels in which 
hundreds of addition water service hook-ups would be required or that are not currently 
receiving water service.  Annexation Initial Study, pp. 16-17, Table 2.  LandWatch’s 
concern that MCWD not assume plenary authority over provision of water for future 
development without a commitment to avoid or mitigate impacts would be addressed in 
part if the annexation were limited to just those parcels for which MCWD is now actually 
providing service.  

 
In a telephone conversation on February 16, 2018 between LandWatch and Keith 

Van Der Maaten, Mr. Van Der Matten indicated that restricting the area of annexation to 
parcels with current service may be problematic.  He suggested that MCWD may feel an 
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obligation to provide service to areas without current water service but for which building 
permits or vesting subdivision maps had been issued, or even for areas without such 
entitlements but for which a specific plan had been approved, or even merely initiated, or 
even for areas for which MCWD had only provided a Water Supply Assessment.  He also 
suggested that denial of water service to these areas might be considered a taking.   

 
There are several response to this concern.  First, MCWD’s authority to deny 

hookups in the event of a water shortage, which clearly exists today, includes authority 
do deny service to proposed development for which there is an existing subdivision map.  
Building Industry Assn. v. Marin Mun. Water Dist. (1991) 235 Cal.App.3d 1641; see also 
Swanson v. Marin Municipal Water Dist. (1976) 56 Cal.App.3d 512; San Diego County 
Water Authority v. Metropolitan Water Dist. of Southern California (2004) 117 
Cal.App.4th 13.  Second, MCWD already plans to consider annexation of the Ord 
Community in phases, so there is no reason not to postpone annexation of currently 
undeveloped parcels until MCWD has provided adequate environmental review.  Again, 
we note that MCWD’s interests in the annexation – providing governance participation to 
the existing customers and facilitation of MCWD’s SGMA role – can be met without 
annexing undeveloped parcels.       

 
Finally, to the extent that the annexation of any of the Ord Community will 

provide bureaucratic momentum for MCWD to annex the rest, LandWatch opposes that 
annexation unless and until MCWD provides adequate environmental review of any 
increase in groundwater pumping to support the Ord community.  At a minimum that 
review must include the evaluate the impacts of providing water for all of the foreseeable 
Ord community development as well as other cumulative projects affecting the Deep 
Aquifer or contributing to seawater intrusion.  

 
LandWatch joins in the objections to the proposed annexation made by other 

members of the public and by public agencies.  LandWatch remains willing to continue 
its discussions with MCWD staff to resolve its concerns with the proposed annexation.  
Please let us know if you would like to confer further toward that end.  In the meantime, 
LandWatch asks that the MCWD Board not certify an inadequate CEQA document or act 
on the annexation at its February 20 meeting.     
      

Yours sincerely, 
 
    M. R. WOLFE & ASSOCIATES, P.C. 
      
      
 
    
 
    John Farrow 

http://web2.westlaw.com/find/default.wl?mt=7&db=0003484&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1336849&serialnum=1991192855&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=37619099&rs=WLW13.10
http://web2.westlaw.com/find/default.wl?mt=7&db=0000227&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1336849&serialnum=1976102140&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=37619099&rs=WLW13.10
http://web2.westlaw.com/find/default.wl?mt=7&db=0007047&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1336849&serialnum=2004257838&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=37619099&rs=WLW13.10
http://web2.westlaw.com/find/default.wl?mt=7&db=0007047&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1336849&serialnum=2004257838&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=37619099&rs=WLW13.10
http://web2.westlaw.com/find/default.wl?mt=7&db=0007047&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1336849&serialnum=2004257838&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=37619099&rs=WLW13.10
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Attachment:  

Timothy Parker, letter to John Farrow, re Groundwater Impacts from Increased 
Pumping to Support Ord Community Development, February 15, 2018 
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